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VALIDITY OF ZONING ORDINANCES 


There is a decided conflict between two 
lines of cases passing on the question of 
validity of zoning ordinances. One line 
upholds them as a proper exercise of the 
police power. 

Ware v. Wichita, 113 Kan. 153, 214 
Pac. 99; Palmer v. Mann, 120 Mise. Rep. 
396, 198 N. Y. Supp. 548, loe. cit. 552; 
Utica v. Hanna, 202 App. Div. 610, 195 
N. Y. Supp. 225; Des Moines v. Manhat- 
tan Oil Co., 193 lowa, 1096, 184 N. W. 
823, 188 N. W. 921, 23 A. L. R. 1322; 
Opinion of Justices, 234 Mass. 597, loe. cit. 
603, 127 N. E. 525; Attorney General v. 
Williams et al., 174 Mass. 476, 55 N. E. 
77, 47 L. R. A. 314; Cliffside Park Realty 
Co. v. Borough, 96 N. J. Law, 278, 114 
Atl. 797; Schait v. Senior (N. J. Sup.) 117 
Atl. 517; Knack v. Serap Iron Co., 219 
Mich. 573, 189 N. W. 54; State ex rel. v. 
Houghton, 144 Minn. 1, 174, N. W. 885, 
176 N. W. 159, 8 A. L. R. 585. The other 
line holds that they are not justified by 
the police power (Ignaciunas v. Risley, 
N. J. Sup., 121 Atl. 783). 

Fitzhugh v. Jackson (Miss., 97 So. 190) 
holds that it is not within the police power 
of a municipality to enact an ordinance 
prohibiting the erection of a building for 
business purposes or the conducting of a 
business in a residential portion of the 
municipality. 

State ex rel. v. New Orleans (154 La., 
97 So. 440) holds that a municipal ordi- 
nance, proscribing business establishments 
in designated residence street or district, 
does not necessarily rest on esthetic con- 
siderations, but may be sustained on con- 
sideration of public health, safety, com- 
fort, or general welfare, in view of better 
police protection, economy in street pav- 
ing, lessening of fire hazard, and likeli- 
hood of business establishment being a 
genuine nuisance, and hence does not take 





property without due process of law, or 
without just compensation, or deny the 
equal protection of the laws. 

In the last named state, there is a con- 
stitutional provision authorizing the en- 
actment of zoning ordinances. 

It may be found that, as between some 
of the cases, there is only an apparent 
conflict; the particular ordinance being 
held invalid owing to the fact that it was 
not justified in the circumstances, while 
the policy of the state is to uphold such 
ordinances when justified by the con- 
ditions. 

In the states holding such enactments 
invalid as police measures, ‘it is held that 
they may be passed under the power of 
eminent domain, which carries the bur- 
den of making just compensation to prop- 
erty owners whose right to use their 
property has been restricted (Kansas 
City v. Liebi, Mo., 252 S. W. 404) 
In State ex rel. v. McKelvey (Mo., 256 
S. W. 474), the court pointed out the dis- 
tinction between these powers in this lan- 
guage: ‘‘The police power may be de- 
fined as extending to the protection of the 
public health, morals, and safety, and to 
the promotion of the general welfare; 
while that of eminent domain extends to 
the taking from the owner of property, 
or an easement therein, and applying it 
to a public use or enjoyment—compensa- 
tion to the owner being a. constitutional 
prerequisite to the exercise of this 
power.’’ 

The Supreme Court of Missouri, in three 
separate cases, holds void an ordinance 
of the City of St. Louis dividing the city 
into five districts with reference to the 
use to which property in such districts 
may be put. These cases are, State ex 
rel. v. McKelvey, 256 S. W. 474; St. Louis 
v. Evraiff, 256 S. W. 486, and State ex 
rel. v. McKelvey, 256 8. W. 495. 

The ground upon ‘which the cases were 
decided, is that the ordinance imposed 
restrictions on the use of private property 
having no relation to the health, safety, 
comfort, or welfare of the inhabitants, and 
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therefore is not sustainable as an exercise 
of the police power. It cannot be upheld 
as an exercise of the power of eminent 
domain, because it made no provision for 
compensating property owners for re- 
stricting the use which they could make 
of their property. Use and disposition of 
property is all that ownership amounts to, 
and any restriction upon the right of use 
of property constitutes a ‘‘taking of 
property,’’ within the meaning of the con- 
stitutional provision requiring that just 
compensation be made therefor when 
taken for a publie purpose. 


The court holds that police regulations 
based on mere esthetic considerations 
cannot be upheld, that they are net in 
accord with the spirit of our democratic 
institutions. This recalls the case of 
Bayard v. Bancroft (Del. Ch., 1905, 62 
Atl. 6), in which the court said: ‘‘The 
court of chancery has never used the tre- 
mendous power of the injunction process 
to protect artistic sensibilities. An exten- 
sion of its power into that domain would 
be most dangerous. Its mode of exercise 
would vary with the kind and degree 
of cultivation possessed by the individual 
chancellor in matters of taste, for it is 
the subject of everyday observation that 
there are many specimens of landscape 
gardening and of architecture, to say 
nothing of sights and sounds and odors 
in general, which, while pleasing and 
agreeable to many men, are offensive in 
the extreme to others.’’ 

These cases are in line with the case of 
St. Louis’ v. Hill, 116 Mo. 527, 22 S. W. 
861, 21 L. R. A. 226, which condemned 
what was known as the Boulevard Law. 
This statute provided that a city with a 
population of three hundred thousand and 
more might establish a building line on a 
boulevard and require that all structures 
thereon conform to such line. It was held 
that the statute was unconstitutional as 
violative of the provision that no person 
shall be deprived of property without 
due process of law, and of the pro- 
vision that private property shall not be 
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taken for public use without just com- 
pensation. Said the court in the Hill case, 
in relation to an ordinance passed under 
authority of the statute mentioned: ‘‘The 
day before the ordinance went into opera- 
tion, defendant had the unquestionable 
right to build on his lot; the day after- 
wards, he was as effectually prevented 
from building on the forty-foot strip, ex- 
cept under peril of punishment, as if the 
city had built a wall around it, and this too 
without any form of notice, any species 
of judicial inquiry, or any tender of com- 
pensation. If this is not a ‘taking’ by 
mere arbitrary edict, it is difficult to ex- 
press in words the meaning which should 
characterize the act of the city.”’ 


In the first of the McKelvey cases men- 
tioned above, the court, Walker, J., writ- 
ing the opinion, declared: ‘‘In conclusion 
it is deemed pertinent to add in a general 
way that the necessity for the existence of 
civil government lies in the protection it 
affords to the rights of the individual. 
Laws enacted for this purpose, by which 
the government manifests its power, are 
necessarily more or less restrictive in their 
nature. They should therefore embody 
in their terms evidence that they will at 
least not lessen if they do not add to in- 
alienable rights. That enactments in the 
exercise of the police power are restrictive 
in character does not admit of argument. 
Unless, therefore, it can be shown that 
they add to or tend to make an addition 
to fundamental rights, they are not justi- 
fied.’’ 

These cases are particularly valuable 
because of their exhaustive treatment of 
the subject, and the citation of cases, not 
only those in harmony with the court’s 
views, but cases holding the contrary, 
cited in a dissenting opinion. 

The Supreme Court of Kansas, in the 
Ware case (113 Kan. 153, 214 Pac. 99), 
had under consideration an ordinance pro- 
hibiting a business building in certain resi- 
dential districts, and, holding the ordi- 
nance valid and constitutional, said: 

‘*With the march of the times, however, 
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the scope of the legitimate exercise of the 
police power is not so narrowly restricted 
by judicial interpretation as it used to 
be.”’ 

Ordinances imposing to some extent 
restrictions on the use of city property, 
have long been recognized as valid under 
the police power. The bill-board ordi- 
nanees fall within this class (St. Louis 
Poster Adv. Co. v. St. Louis, 249 U. S. 
269, 39 Sup. Ct. 274). Likewise, the ordi- 
nance involved in the recent case of 
Franklin Contracting Co. v. Deter (N. J. 
Sup., 122 Atl. 600), which holds that an 
ordinance which provides that, in the zone 
ereated thereby, ‘‘no new chemical fac- 
tory shall be opened or operated, and no 
buildings hall be erected for use of chemi- 
eal factories, * * * the operation of 
which. may give off fumes or odors 
offensive to the residents of the district,’’ 
is clearly directed against potential nui- 
sances, and is designed to promote the 
public health. 

In the ease of People v. Chicago (261 
Ill. 16, 103 N. E. 609, 49 L. R. A. [N. S.] 
“38, Ann. Cas. 1915A, 292), it was held 
the erection of a business building in a 
residence district, in the absence of any 
showing of its objectionable character, 
was not within the police powers of the 
city. But that same court in a later case 
(People ex rel. v. Village of Oak Park, 
266 Ill. 365, 107 N. E. 636), held that it 
was within the police power of the village 
to prohibit the erection and operation of 
a publie garage in a residence district. 

The Supreme Court of Michigan, in the 
ease of Knack v. Serap Iron Co. (219 
Mich. 576, 189 N. W. loe. cit. 55), said in 
relation to the erection of a junkyard in a 
residential section. 

‘‘In the absence of any information on 
the subject, we may assume that the city 
authorities had some reasonable purpose 
in closing certain districts to the junk 
business. ”’ 

The Supreme Court of New York in 
City of Utiea v. Hanna (202 App. Div. 
612, 195 N. Y. Supp. 225, loe. cit. 226, 227), 





in holding valid a zoning ordinance, said 
this: 

‘*Within reasonable limits the common 
council of the city of Utica in this case 
was empowered to determine whether the 
regulative and restrictive provisions of a 
general plan would promote the public 
health, safety, or general welfare, with 
reasonable consideration to the character 
of the district, the peculiar suitability for 
particular uses, the conservation of prop- 
erty values, and the direction of city im- 
provement.’’ 

The Court of Appeals for Cuyahoga 
County, Ohio, upheld a zoning ordinance, 
in the case of State ex rel. v. Durant (21 
Ohio L. Bul. & Rep. 395), in substantially 
the following language: ‘‘While the 
weight of authority in the United States 
is against the constitutionality of zoning 
ordinances as violative of personal and 
property rights, the court finds the modern 
tendency is to sustain such enactments. 
Moreover, in Ohio a different situation ob- 
tains from that in other states, by reason 
of the authority to enact such laws which 
is found in the city charters, and in Sec- 
tions 4366-7 to 4366-12, G. C., and more 
particularly in Section 3 of Article XVIII 
of the State Constitution giving all 
municipalities the power of local self-gov- 
ernment. The ordinance in question, the 
court holds, is reasonable in all respects 
save one, and in view of the holding of 
the Supreme Court in Froelich v. Cleve- 
land (99 Ohio St. 376), that ‘the state 
and municipalities may make all reasona- 
able provisions to promote the health, 
morals, peace and welfare of the com- 
munity,’ this court is of the opinion that 
the action of the court below in sustain- 
ing the ordinance should be upheld.’’ 

Isenbarth v. Bartnett (201 N. Y. Supp. 
383) holds that the police power cannot be 
used to deprive the owner of property of 
its full beneficial use by a zoning ordi- 
nance for the purely esthetic purpose of 
preserving a vista to private property. 
‘‘Tt might add to the general attractive- 
ness of the city to preserve this private 
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vista, but, if so, such would seem to be a 
matter to be governed by the eminent do- 
main principle, with compensation to the 
owner, rather than the zoning practice, 
with loss to him. At common law a fine 
vista was not a property right, either pub- 
licly or privately. Coke says that an ease- 
ment of prospect was ‘a matter of delight 
only,’ and not of necessity, and therefore 
no action would lie for its impairment 
(19 Corp. Jur. 902). Petitioner has been 
subjected to the preservation of this vista 
by taking from her the present natural 
use of her property. It is not disputed 
that, as a business locality, her place 
would be worth about $55,000 as against 
$15,000, $17,000, or $21,000, its residential 
use value. In addition, these different val- 
ues reflect upon the amount of the prob 
able award she may get in new widening 
proceedings for the avenue, now contem- 
plated, for, if held to the residential use 
and value, the award will hardly equal 
what it would be for a business use and 
value. ”’ 

In People ex rel. Lankton v. Roberts 
(90 Mise. Rep. 439, 440, 153 N. Y. Supp. 
143, affirmed 171 App. Div. 890, 155 N. Y. 
Supp. 1133), the court quoted with ap- 
proval Judge Dillon’s treatise on Munici- 
pal Corporations (section 695), giving 
that jurist’s opinion that the police power 
cannot, for esthetic purposes, be used to 
deprive the owner of property of its full 
beneficial use, and that, in short, zoning 
or similar legislation is not to be exercised 
for purposes other than the health, safety, 
convenience, and public welfare of the 
people at large. 








NOTES OF IMPORTANT DECISIONS. 


AUTOMOBILE THEFT POLICY AS COV- 
ERING “SWINDLE.’—The Supreme Court of 
Kansas in Overland-Reno Co. v. International 
Indemnity Co 
a contract of insurance issued to protect a 


dealer in automobiles against “theft, robbery | 
or pilferage,” the act of a swindler, who de- 


prived the insured of an automobile, by means 
of a preconceived plan which involved mis- 





representation and fraud, was a species of 
theft for which the insurance company was 
liable—following Motor Co. v. Insurance Co., 
111 Kan 225, 207 Pac. 205, 24 A. L. R. 736, and 
Overland-Reno Co. v. Indemnity Co., 111 Kan. 
668, 208 Pac. 548. 

“It is the contention of the defendant that 
the plaintiff was negligent in not taking proper 
precautions or making proper investigations to 
circumvent the action of Dolson in perpetrat- 
ing the fraudulent trick by means of which he 
procured the car. 

“After any theft such as this was, some 
means always appears whereby it might have 
been avoided, had the parties been warned or 
sufficiently advised. In this case, when Miy- 
field delivered the car to Dolson he took Dol- 
son’s check, believing it was genuine and worth 
its face value, and believing the representa- 
tions and statements made to him by Dolson 
to be true. From such statements he assumed 
that what Dolson told him was true, that he 
was a substantial farmer, and had a deposit in 
the bank sufficient to pay the check. The in- 
surance company cannot evade liability because 
the party delivering the car to the thief could 
not, or did not, think of every possible element 
of precaution in making, in good faith, what 
he supposed was a bona fide sale. 

“Upon the facts disclosed in the agreed state 
ment, there is no doubt but that Dolson had 
formed the design to obtain the car by decep- 
tion. He had this purpose in mind when he 
first visited the garage and made inquiry. 

“*Where’ one ‘with a preconcerted design to 
steal the property, obtains possession of it by 
fraud, the taking is larceny, for the reason 
that, as the fraud vitiated the transaction and 
left the title in the original owner, he still re 
tains a constructive possession of the goods, 
and a conversion of them * * * is such trespass 
to that possession as makes larceny.’ Towns 
v. State, 167 Ind 315, 78 N. E. 1012, 119 Am. 
St. Rep. 501.” 


OBLIVIOUSNESS TO PERIL AS PART OF 
LAST CLEAR CHANCE DOCTRINE —The 
Supreme Court of Missouri. in Banc, in the 
ease of Banks v Morr’s & Co., 257 S. W. 482, 
has set at rest the controversy tha‘ has éxisted 
for some time in that State regarding the 
question of “obliviousness to peril’ being a 
part of the Humanitarian or Last Clear Chance 
Poctrine. The court holds that where plain- 
tiffs obliviousness of danger was necessary to 
make his situation perilous, he must prove 
facts and circumstances tending to show ob 
liviousness, in order to establish the ultimate, 
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issuable facts that he was in a perilous position 
and that defendant had knowledge thereof, but 
need not plead obliviousness, which is a sub- 
sidiary, evidentiary fact. 

Hence, obliviousness is not a part of the 
doctrine, but it may be necessary to prove it 
in a given case in order to bring the case 
within the doctrine. 

Regarding this question, the court said: 

“In some instances obliviousness of danger 
on the part of the plaintiff is necessary to make 
the situation in which he is placed one of peril. 
In such cases it is of course incumbent upon 
the plaintiff to make proof of fhe facts and 
circumstances tending to show obliviousness, 
not only for the purpose of establishing that he 
was in a position of peril, but to bring home 
to defendant a knowledge of his peril. In these 
cases, however, obliviousness is but a subsid- 
jary or evidentiary fact, the perilous situation 
of plaintiff and defendant’s knowledge of it 
are the ultimate, issuable facts. Such facts 
and only such facts must be pleaded. Matters 
of evidence have no place in a pleading. This 
is elementary law. A merely casual reading 
of the petition in this case discloses that it 
states fully and succinctly all the facts neces- 
sary to constitute a cause of action under the 
humanitarian rule. 

“In passing it should be said that this is the 
first time this court has had occasion to rule 
on the question of whether it is necessary to 
plead ‘obliviousness’ under the humanitarian 
rule. We have held that under an unchal- 
lenged plea of general negligence proof could 
be made of negligence under the humanitarian 
doctrine. Frankel v. Hudson, 271 Mo. 495, 504, 
196 S. W. 1121; Fleming v. Railroad, 263 Mo. 
180, 188, 189, 172 S. W. 355; Kellny v. Railroad, 
101 Mo. 75, 13 S. W. 806, 8 L. R. A. 788; Hilz 
v. Railroad, 101 Mo. 56, 13 S. W. 946; Hanlon 
v. Railroad, 104 Mo. 381, 16 S W. 233. But in 
the cases that have been before us where, as 
here, negligence under that rule was specifi- 
cally pleaded, the question of the necessity of 
alleging obliviousness has not arisen. Notwith- 
standing, appellant in support of its contention 
that obliviousness must be pleaded cites Kinlen 
v. Railroad, 216 Mo. 145, 115 S. W. 523; Pope 
v. Railroad, 242 Mo. 232, 146 S. W. 790; Lackey 
v. United Railways Co., 288 Mo. 120, 231 S. W. 
956; State v. Reynolds, 289 Mo. 479, 233 S. W. 


222. In none of those cases, however, was | 


there any question of pleading considered. So 
far as the humanitarian rule was involved, 
they dealt for the most part with questions 
touching the sufficiency of proof that plaintiff 
was in a position of imminent peril (through 





obliviousness) and that defendan: had actual 


or constructive knowledge of it. The first 
specific ruling in this State that obliviousness 
must be pleaded was made by the Kansas City 
Court of Appeals in Knapp v. Dunham, 195 S. 
W. 1062. The holding in that case was based 
upon some observations made in Kinlen v. 
Railroad and in Pope v. Railroad, supra. In 
the Kinlen Case the language used (216 Mo. 
164, 165, 115 S. W. 530) was perhaps somewhat 
broader than was necessary to a disposition of 
the question then under consideration In any 
event, if what was there said be deemed incon- 
sistent with the views herein expressed, it 
should to that extent be no longer followed. 
Knapp v. Dunham, supra, Rubick v. Sandler 
(Mo. App.) 219 S. W. 401, and Stark v. Bing- 
ham (Mo. App.) 223 S. W. 946, in so far as 
they hold that obliviousness must be alleged 
in pleading negligence under the humanitarian 
rule, are disapproved.” 


EXTENT OF INSURER’S' LIABILITY 
FOR STOLEN LIQUOR BASED ON LAWFUL 
MARKET.—The case of Hayward v. Employ- 
ers’ Liability Assur Corp, Mo. App., 257 S. W. 
1083, holds that in an action on a theft insur- 
ance policy covering intoxicating liquors, the 
policy being written before the national pro- 
hibition law took effect and the loss occurring 
thereafter, and the policy providing that the 
measure of liability for loss should be the 
actual cash value of the property at the time 
of the loss, the market value of the liquor on 
the one lawful market consisting of sales under 
government permit was to be considered, and 
not the secret price paid by law violators, and 
hence evidence of the value of the liquor stolen 
on the bootleggers’ market was inadmissible. 

In this regard, we quote from the court’s 
opinion, written by Judge Daues, as follows: 

“We have a market value in so far as the 
law allows the market to remain open for 
liquors. In the instant case the liquors were 
stolen when the market value of same had been 
destroyed for beverage purposes. Liquor, how- 
ever, could still be used by plaintiff as a bever- 
age, and lawfully so. Plaintiff's witnesses gave 
‘o the jury their. estimate of what the whisky 
could be sold for at ‘bootleggers’’ prices. 
Plaintiff's expert witness on value was per- 
mitted over the objection of defendant to tes- 
tify that the whisky was worth $180 a case on 
the ‘bootleggers’’ market; that the ten bottles 
of gin were worth $200, etc. Other witnesses 
gave similar testimony. It was shown and un- 
disputed that the whisky on the lawful market 
under permit of the government was worth 
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$30 per case, so that the court allowed evidence 
of an unlawful liquor traffic price to enter into 
the basis by which the ‘cash value’ of this 
liquor was to be determined. What plaintiff 
was entitled to under the policy was the value 
of the liquor represented by money, This 
means what the liquor could be made to repre- 
sent in money in the open market, if there was 
an open market. There was but one market, 
and that was the liwful market; the other 
so-called ‘market’ is one resting in crime and 
is unlawful and is not to be considered as a 
basis of recovery When we speak of value, 
we imply a transaction in the open, lawful 
market. It does not embrace the secret price 
paid by law violators. It is not difficult to con- 
template that the seller in such illicit transac- 
tions really collects for the hazards of prosecu- 
tion in the event he is ensnared in the meshes 
of the law. The seller charges for the element 
of chance he takes of being fined or imprisoned. 
This element does not find place in the open 
lawful market and has no place here. The com- 
petent evidence of the cash value of the lost 
liquors is far under the verdict of the jury. 
Plaintiff’s evidence of the ‘bootlegging’ value 
ranged from $249 to $520 for the lot stolen. The 
original cost of the liquors to plaintiff was 
about $90. According to the only testimony 
on the question of the value, lawful value, of 
said liquors at the time of its disappearance 
if sold by a person possessing a government 
permit, with tax and other charges, it would 
have had a cash value of less than one-half 
the amount represented by the verdict. The 
verdict shows conclusively that the jury took 
the ‘bootlegging’ value as the basis of their 
estimate of value. The court committed re- 
versible error in our opinion in admitting this 
evidence. The evidence of value should have 
been confined to the value ‘hat could have been 
obtained for the liquors in the lawful open 
market under the eye and countenance of the 
government, had plaintiff under permit sold 
same, and not the price prevailing in forbidden 
subterranean channels. 


“We have examined the case of Insurance Co. 
v. Oliner, 1389 Md. 408, 115 Atl. 592, 18 A. L. 
R. 1081, wherein the Court of Appeals of Mary- 
land uses language which might be construed 
to mean that a different view is there enter- 
tained of this question. If that decision is sus- 
ceptible to such construction, to-wit, that the 
price on the forbidden market is now the 
measure of the value of liquors, then we decline 
to follow it.” 








COMPLIANCE WITH MOTOR VEHICLE 
LAW IN SALE OF CAR.—In Howell v. Con- 
necticut Fire Ins. Co., 257 S. W. 178, decided 
by the Springfield Court of Appeals of Mis- 
souri, it is held that if both parties to sale of 
automobile fail to comply substantially with 
Motor Vehicle Law, requiring indorsement of 
certificate of ownership of an automobile as 
an assignment thereof, the transaction is un- 
lawful, fraudulent and void, and passes neither 
title nor insurable interest It was further 
held in this case that where the bill of sale 
described, in the same words and figures, the 
automobile that was described on the face of 
the title certificate required by motor vehicle 
law, regulating transfer of automobiles, and 
contained everything that would have been 
contained in the form prescribed as printed on 
the back of such certificate, the fact that seller 
did not sign the certificate on the back did not 
defeat sale; the bill being substantial compli- 
ance with the law and passed title and insur- 
able interest. 


In reference to this holding, the Court said: 

“We are of the opinion that the parties to 
this transaction did substantially comply with 
every requirement of the law. This law was 
passed as a general welfare safeguard to pre- 
vent the trafficking in stolen cars, and, in 
order to prevent that evil which had become 


‘ prevalent, the Legislature saw fit to require 


that parties dealing in motor cars comply with 
certain regulations. The statute is not only a 
statute for the general welfare, but incident- 
ally is one for the raising of revenue, and 
the law requires that before a transaction shall 
be valid in the purchase of a motor car, accom- 
panying the delivery of the vehicle must be 
the title certificate issued by the Secretary of 
State. This was done in this case. The de- 
fendant knew that this car had been sold to 
plaintiff and issued its policy to him as the 
owner. In making this statement we are not 
deciding this case on the question of estoppel 
as we doubt seriously whether there could be 
an estoppel arise out of an unlawful act. But, 
to go farther, the form of assignment which 
is prescribed by the commissioner, printed on 
the back of the title sheet, was not signed, 
neither was it acknowledged. In this connec- 
tion we may state that the statute calls for 
an assignment as shall be prescribed by the 
commissioner, but nowhere does it specifically 
call for an acknowledgment. The acknowl- 
edgment in this case, as in practically all 
others, is merely a matter of evidence; it is 
evidence of the genuineness of the signature 
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and the execution of the instrument which is 
to be deposited with some recording or filing 
officer. The acknowledgment ordinarily forms 
no part of the substance of the instrument or 
conveyance, but, as stated before, is merely 
evidence or required for the purpose of furnish- 
ing proof for the record. It does not affect the 
force of the instrument, and instruments which 
are otherwise in proper form are held valid as 
between the parties, and title passes with such 
unacknowledged conveyance or instrument.” 


RECENT DECISIONS IN THE BRITISH 
COURTS 


By Donald MacKay 


The case of Law Shipping Co., Ltd., v. Com- 
missioners of Inland Revenue (Court of Ses- 
sion, November, 1923) provides a striking ob- 
ject lesson of the necessity for keeping income 
tax liability in view in certain transactions, 
particularly sales of businesses or ships and 
such property. In December, 1919, the appel- 
lants bought for £97,000 a ship built in 1906. 
At the time of the purchase the ship was much 
in need of repairs, the periodical survey being 
overdue, but as she was ready to sail with 


freight booked, exemption from survey was ob- 
tained until after the voyage then about to 


commence On her return six months later 
the ship underwent survey, with the result 
that the purchasers were obliged to spend 
£51,558 on repairs. Of this sum about £39,000 
was attributable to the repairs accumulated 
during the employment of the ship by the 
former owners. The appellants claimed that 
the whole amount should be allowed as a de- 
duction in computing their profits for the year 
for excess profits duty purposes. The Special 
Commissioners he'd that the company were 
only entitled to deduct £12,000 (being the 
amount of the repairs attributable to the period 
during which they were the owners of the 
ship) and that the balance of £39,558 must be 
treated as capital expenditure. It was held, 
affirming the decision of the Commissioners, 
and dismissing the appeal with cos‘s, thot the 
company were entitled only to a deduction of 
the amount applicable to the period of their 
ownership. The fact that the ship was ad- 
mittedly in need of repairs at the time of pur- 
chase had undoubtedly reduced the price asked 
by the former owners, and the cost of the re- 
pairs accumulated before the purchase must be 
regarded as part of the initial capital outlay. 
It should be noted that the question in this 
ease related solely to the computation of the 
purchaser's profits. It was admitted that if the 
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ship had not been sold the former owners 
would have been entitled to deduct the whole 
amount spent on repairs from their profits, but 
here there was no succession to the business 
of the former owners, and as was observed by 
Lord Skerrington, “There is no reason why 
expenditure which would have formed a proper 
deduction for income tax purposes if incurred 
by the owner of one business should not be 
regarded as capital expenditure if incurred by 
the owner of a different business.” 


In re Speir-Holt v. Speir, 157 L. T. J. 4, a 
testatrix by her will, gave shares in a colliery 
to her trustees upon trust to pay “dividends, 
bonuses and income” to R. and J. for life, then 
to the survivor, and after the death of the sur- 
Vivor to hold the shares in trust for H. The 
company passed a resolution to increase the 
capital of the company by distributing the re- 
serve fund and undivided profits in the form 
of bonus shares. The trustees received a large 
number of these shares, which they sold at a 
premium and reinvested, paying the income to 
R. and J. R.;died in 1922, J. being his sole 
legatee. J. now claimed that under the will 
the bonus shares ought to have been trans- 
ferred to fhe life tenant as income, and Mr. 
Justice P. O. Lawrence had held that they 
passed to the life tenants as “bonuses.” The 
court allowed the appeal. The company they 
found intended to distribute the shares as 
capital, and the collocation of the words “divi- 
dends, bonuses and income” clearly indicated 
that the life tenant was only entitled to bonuses 
which were income. 


The widow of one J. Nunan brought action 
against the Southern Railway Company to re- 
cover damages for the death of her husband, 
who was traveling with a workman’s ticke‘; 
the death having been caused through the negli- 
gence of the company’s servants. The defend- 
ants pleaded that the man was traveling with 
a workman’s ticket, and that under Section 
32 of their Act their liability for any compen- 
sation for injury or otherwise was limited to 
£100. The widow sued under the English Fatal 
Accident Acts of 1846 and 1864. Mr. Justice 
Swift held that the limityation of liability 
claimed by the company only applied to actions 
by the passenger himself with whom the con- 
tract of carriage was entered into The widow 
was no party to the contract; and was suing 
under the Fatal Accidents Act. Under that 
Act the damages were to be proportionate to 
the injury which a jury thought she had suf- 
fered through the death of her husband. He 
estimated the damage at £800, and gave judg- 
ment for that amount. On appeal it was held 
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that Mr. Justice Swift’s view was right, and 
the appeal must be dismissed with costs. 


There have been quite a series of cases on 
the important practical question, as to the 
position of a deposit when a contract falls 
through, and as the decision in Chillingworth 
v. Esche (C. A.) aims at giving some guiding 
principle on the point, we note it here. The 
plaintiffs agreed to purchase from the defend- 
ants certain freehold land “subject to a proper 
contract to be prepared by the vendor’s solici- 
tors.” The sum of £240 was paid by the pur- 
chasers “as a deposit, and in part payment of 
the purchase money”; and a receipt for this 
sum was signed by the vendor in the follow- 
ing terms: “Thereby confirm the above sale 
and acknowledge receipt of deposit of £240.” 
An additional receipt was also given by the 
vendor to the purchasers, stating that the 
balance of purchase money payable was £4,560 
The vendor’s solicitors prepared a formal con- 
tract, which was approved by tne purchasers’ 
solicitors. The vendor executed an agreement 
and sent it to the purchasers’ solicitors, who 
replied that their client refused to proceed 
with the negotiations. The vendor refused to 
return the deposit, and Mr. Justice Astbury 
held that he was entitled to retain it on the 
ground that it was a guarantee that the pur- 
chasers would carry out the transaction upon 
the vendor tendering a proper contract. 
Against this decision the purchasers appealed. 
It was held that there was no completed agree- 
ment to purchase, since the whole memoran- 
dum was conditional upon a formal contract 
being prepared and executed. In every case 
the right to a return of a deposit must depend 
on the conditions of the contract. There was 
no provision in the memorandum that the de- 
posit should not be returned; and since the 
contract had fallen through altogether the pur- 
chasers were entitled to a declaration that 
there was no existing contract and to a return 
of the deposit. 


An exceedingly important question for par- 
ties entering into construction contracts is sug- 
gested by the recent decision of the Court of 
Session in Crawford Bros. v. Commissioners of 
Northern Lighthouses, 1924 S. L. T. 105. The 
practical interest of the case lies in the form 
of reference or arbitration clause in the con- 
tract, and the possible disadvantage at which 
it placed one of the parties. 

The contract in question was for repair of a 
light and fog-signal station, and a dispute arose 
as to whether certain work was “rock excava- 
tion” in the sense of the contract, and payable 
at a special contract price. The con‘ractors 
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refused to go on with this work unless the 
special price was paid, whereupon the employ- 
ers took the work out of the contractors’ hands, 
with the result that the latter raised an action 
for recovery of cost of work done, profit lost 
and damages. 

There was an arbitration clause in the con- 
tract, but the contractors argued that the 
arbiter under it was disqualified, as he was the 
employer’s engineer; but the court held that 
the arbiter was not disqualified, that the arbi- 
tration clause applied, and they dismissed the 
contractors’ action. 

Accordingly, the question at issue will now 
go to arbitration before the employer’s en- 
gineer. The Lord President remarked in con- 
clusion that he reached this result “with great 
unwillingness. As Lord Justice Bowen said in 
Jackson v. Barry Railway Co. (1893), L. R. 
1 Ch. 238, at p. 247: ‘Technically the contro- 
versy is one between the plaintiff’ (here the 
contractors) ‘and the railway company’ (here 
the Commissioners); ‘but virtually the en- 
gineer on such an occasion must be the judge 
in his own quarrel.’ He is placed in the un- 
enviable position of holding 1 double capacity 
as engineer on a contract (which he has him- 
self framed). in the interest of his employers, 
and as arbiter between his employers and their 
contractor in matters on which his duty to the 
former has brought him into conflict with the 
latter. It is of no account in the law of Scot- 
land that the questions thus submitted to the 
engineer in his capacity as arbiter may be 
(as in this case) questions of fact to which 
he is truly a witness—probably a most impor- 
tant witness. Yet if an arbiter is not to reject 
his own knowledge with regard to mvtters of 
disputed fact as the evidence of an incompe- 
tent witness, by what process of a so-called 
open mind is he to disbelieve it?” 








PRIORITY OF THE UNITED STATES 
IN BANKRUPTCY OR INSOL- 
VENCY PROCEEDINGS 


By F. Granville Munson 


During the World War the United 
States, acting under such provisions as 
section 5 of the Act of October 6, 1917, 
for example, made many advance pay- 
ments to contractors for supplies to 


be furnished. Now that a_ consider- 
able number of these contractors have 


become insolvent or gone into bank- 
(1) 40 Stat. 383. 
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ruptey, the question has been much liti- 
gated of late of the priority of the United 
States in bankruptcy or insolvency pro- 
ceedings and, indeed, it has been ques- 
tioned whether the United States has such 
priority, at all, except perhaps for taxes. 
Numerous eases had diseussed such ques- 
tions before the war but most of them had 
arisen prior to the Bankruptcy Act of 
1898, and certain changes in that Act from 
earlier bankruptcy statutes made those 
eases of less value as precedents. A brief 
review of the present law and more im- 
portant decisions may, therefore, be of 
interest. 

If the United States has priority it must 
find its authority therefor in one of three 
theories: (1) that such priority is derived 
from the inherent right of the sovereign; 
(2) that it is derived from Section 64 of 
the National Bankruptey Act; (3) that it 
is derived from Section 3466, R. S. These 
will be discussed in order. 


SOVEREIGNTY 


It is no doubt true, as a recent case 
points out? that a sovereign is entitled 
to priority over the claims of individual 
creditors. This, as that case shows, was 
recognized in England in Lord Coke’s 
time.* That the United States, because of 
the lack of a Federal common law, may 
assert the priority of the sovereign has 
been disputed* but whether it once could 
or could not do so, the question is aca- 
demic because the statutes hereinafter 
mentioned have been construed as waiv- 
ing all rights to priority qua sovereign 
and as basing the claim to priority solely 
on statute, whether in bankruptey® or in 
insolvency®. 

BANKRUPTCY ACT 
By Section 64a of the National Bank- 


ruptey Act,” the court must order the 
(2) Equitable Trust Co. Conn. Brass & Mfg. 
‘o. (C. C. A. 1923), 290 Fed. 712, 716. 
(3) Quick's Case, 9 Rep. 129b. 
Equitable Trust Co. v. Conn. Brass & Mfg. 
290 Fed. 712, 718; compare Lewis v. United 
States (1875), 92 U. S. 618. 
(5) Guarantee Title & Trust Co. v. Title Guar- 
anty & Surety Co. (1912), 224 U. S. 152. 
a” United States v. Oklahoma (1923), 67 L. Ed. 


(7) 30 Stat. 563. 





trustee to pay all taxes legally due and 
owing by the bankrupt to the United 
States, State or subdivision of the State. 
Section 64b then proceeds to enumer- 
ate the ‘‘debts to have priority’? which 
are ‘‘to be paid in full’? and gives 
“‘the order of payment.’’ These debts 
are divided into five classes. The 
first three classes cover expenses neces- 
sary to the preservation and administra- 
tion of the estate, the fourth class covers 
certain wages due workmen, clerks, ete. 
and the fifth class is ‘‘debts owing to any 
person who by the laws of the States or 
the United States is entitled to priority’’. 
The United States has been held to be 
included within the meaning of the phrase 
‘fany person’’, as used in this clause.2 In 
a number of cases it has been assumed 
without discussion. 


It will be noted that there is an im- 
portant difference between the Bank- 
ruptey Acts of 1867 and 1898, in that the 
former gave priority to debts due the 
United States over the wages due any 
operative, clerk or house servant, whereas 
the latter reverses the precedence and, ex- 
cept for taxes, subordinates the claims of 
the United States to labor claims. This 
change, in the opinion of the Supreme 
Court, was deliberately made and induced 
by a beneficient purpose.® 


SECTION 3466, REVISED STATUTES 


There remains the most important ques- 
tion—what is the priority which the laws 
of the United States give the Government 
in its capacity as a person under the fifth 
clause of Section 64b of the present Bank- 
ruptey Act? The answer to that ques- 
tion is found in the provisions of Sec- 
tion 3466, R. S. This is a re-enactment of 
an act of March 2, 1799, which in turn 
embodied in substance even earlier Acts, 
some passed by the first Congress.!° It is 
worth while to analyze Section 3466 in 


(8) In re Tidewater Coal Exchange (C. C. A. 
1922), 280 Fed. 648, 650. 

(9) Guarantee Title & Trust Co. Title Guar- 
anty & Surety Co. (1912), 224 U. S. 152, 160. 


(10) . States v. Oklahoma (1923), 
Ed. 280, 282. 


67 L. 
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some detail. That section reads as fol- 
lows: 

‘Whenever any person indebted to the 
United States is solvent, or whenever 
the estate of any deceased debtor, in the 
hands of the executors or the administra- 
tors, is insufficient to pay all the debts due 
from the deceased, the debts due to the 
United States shall be first satisfied; and 
the priority thereby established shall ex- 
tend as well to cases in which a debtor. 
not having sufficient property to pay all 
his debts, makes a voluntary assignment 
thereof, or in which the estate and effects 
of an absconding, concealed, or absent 
debtor are attached by process of law, 
as to eases in which an act of bankruptcy 
is committed.”’ 

What is meant by ‘‘insolvent’’ is not 
expressly stated, although it appears to 
be contrasted with one species of insol- 
vency, viz., insufficiency of an estate to 
pay all debts. Two different and distinct 


tests of insolvency have long been recog- 


nized: (1) inability to pay one’s debts 
as the same fall due and (2) insufficient 
assets to pay all debts, irrespective of 
ability to pay at any specific time.1! The 
first is the test of insolvency under the 
Act of 1867; the second, under the Act 
of 1898.1* Probably the failure to state 
precisely what was meant by ‘‘insol- 
vent’’ was the underlying reason for the 
construction that has been put on Section 
3466, viz., that the insolvency to which it 
applies in the case of living debtors must 
fall within one of the three classes of in- 
solvency enumerated in the latter part of 
the section. These are (1) voluntary 
assignment by a debtor not having suffi- 
cient property to pay all his debts, (2) 
attachment of the estate and effects of an 
abseonding, concealed or absent debtor, 
and (3) an act of bankruptecy.’* As Mr. 
Justice Story pointed out,!* this was per- 


haps too narrow a construction and the 


(11) United States v. State Bank (1832), 6 
Pet. 

(142) Carson v. Chicago T. & T. Co. (1901), 182 
U. S. 438, 450. 

(13) Conard v. Atlantic Ins. Co. (1828), 1 Pet. 
386, 439. 

(14) United States v. McLellan (1838), Fed. Cas. 
No. 15,698. 





three cases of insolvency mentioned in the 
latter part of the section may be ‘‘rather 
illustrations of the meaning of the word 
insolvency, as used in the Act, than exclu- 
sive limitations of its meaning.’’!5 Be that 
as it may, the construction is settled be- 
yond all question and is reaffirmed by a 
late case in the Supreme Court.?® 

The cases cited would seem sufficient to 
settle the question of the status of the 
United States as a preferred creditor, both 
in bankruptcy and insolvency proceed- 
ings, but a remark of Mr. Chief Justice 
Taft in his dissenting opinion, concurred 
in Mr. Justices Van DeVanter and Clark, 
in Sloan Shipyards Corporation v. United 
States S. B. Emergency Fleet Corpora- 
tion,!7 has injected some uncertainty into 
the whole question. His statement was as 
follows: 

‘As to the preference claimed against 
a bankrupt in No. 526 by the Fleet Corpo- 
ration, I concur in the conclusion of the 
Court that it cannot be allowed under the 
statute as to preferences in bankruptcy 
because I do not think it extends to claims 
of the United States, except those for 
taxes.’’ 

Obviously, the Chief Justice places his 
concurrence in the result on another 
ground from that of the majority. The 
latter held the Fleet Corporation not to be 
identical with or, for the purposes of the 
Bankruptey Act, an agency of the United 
States, and hence not entitled to assert 
priorities granted the United States. Of 
course, in view of that holding, it was 
unnecessary to determine what those 
priorities were. 

As against this remark may be set up 
the dictum of Mr. Justice Brandeis, in 
delivering the opinion of the court in 
United States v. National Surety Com- 
pany! that ‘‘the priority secured to the 
United States by Section 3466 is priority 
over all other creditors; that is, private 


persons and other public bodies’’. 
(15) At p. 1131, 
(16) United States v. Oklahoma (1923), 
Ed. 280, 282. 
(17) 1922, 258 U. S. 549, 574. 
(18) 1920, 254 U. S. 73, 76. 


67 L. 
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Such is the state of the law, or of com- 
ment on the law, in the Supreme Court. 
It is remarkable, as the court said in In re 
Eastern Shipbuilding Corporation,!® 
‘‘that there seems to be no authoritative 
decision determining whether or not the 
United States is entitled under the exist- 
ing Bankruptcy Act to prior payment of 
debts due it, as distinguished from taxes’’. 

But there has been a recent case in the 
District of Maryland which is interesting 
as indicative of the fact that the lower 
courts will probably await a more authori- 
tative pronouncement than the dissent in 
the Sloan Shipyards ease before going to 
the length of depriving the United States 
of its priority, except for taxes. Pointing 
out that the view of the Chief Justice was 
apparently not the view of the majority 
of the court in the same case, and that in 
United States v. Oklahoma,”° decided sub- 
sequently, it was assumed throughout the 
opinion that in eases of bankruptcy the 
United States was a preferred creditor un- 
der Section 3466, R. 8., Cireuit Judge 
Rose said: 

‘*Section 64 of the present Bankruptey 
Act has unquestionably postponed the 
Government’s claims for other things than 
taxes, to state taxes and to the cost and 
expense of preserving and administering 
the estate and to salaries and wages 
Guaranty Co. v. Title Guarantee Co., 224 
U. S. 152. But after all such demands 
are satisfied, it directs: ‘There shall 
next be paid, debts owing to any person 
who by the laws of the State or the United 
States is entitled to priority.” That lan- 
guage might easily be held broad enough 
to continue Section 3466, R. S., in force, 
except in the respects in which it has been 
expressly modified by the Bankruptcy 
Act. It at least goes very far to negative 
the suggestion that Congress intended 
radically to recast the previously existing 
law as to priorities. The right. of the 
United States to the preferential allow- 
ance of its claims has in the last few vears 


been upheld by the Cireuit Courts of 


(19) C. C. A. 1921, 274 Fed. 893, 894. 
(20) 1923, 67 L. Ed. 280. 





Appeals of the First. Second. and Seventh 
Cireuits. Davis v. Pullen, 277 Fed. 650; 
In re Tidewater Exchange, 280 Fed. 648; 
In re E. J. Hibner Oil Co., 264 Fed. 667. 
A District Court of the United States 
would seareely be justified in ruling to 
the contrary’’.*} 
SUMMARY 

The existing state of the law, as devel- 
oped by the cases which have been cited, 
may be summarized as follows: 

1. The United States does not now rely 
on the theory of sovereignty for asserting 
any claim of priority. 

2. The United States is bound by the 
terms of Section 64 of the National Bank- 
ruptey Act. 

3. The provisions of Section 64b of that 
Act, giving priority, in the fifth class, to 
debts owing to ‘‘any person’’ entitled by 
the laws of the United States or a State 
to priority, includes the United States 
itself. 

4. By Section 3466, R. S., the United 
States is entitled to priority over all other 
creditors, private or public, but only in 
one of the three specific cases of insol- 
veney (included in which is an Act of 
bankruptey) designated in said section. 

5. A statement in a dissenting opinion 
in Sloan Shipyards Corporation v. United 
States S. B. Emergency Fleet Corporation, 
decided by the Supreme Court in 1922, 
that the United States is entitled to no 
priority save for taxes, has not been fol- 
lowed since its pronouncement. 








TRUSTEES—CONTROL OF DISCRETION BY 
COURT 


ABERT A. VIALL v. RHODE ISLAND HOS- 
PITAL TRUST CO. e 


March 5, 


(Supreme Court of Rhode Island. 
1924) 


STEARNS, J. This cause is in this court 
on appeal of the complainant, from a decree 
of the Supreme Court sustaining a demurrer 
to complainant’s amended bill of complaint 
and dismissing the bill. 


(21) In re Atlantic, G. & P. Co. (D. C. 1923), 
289 Fed. 145, 147. 
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In the bill it is alleged that the complainant's 
mother, Eliza N. Viall of Jamestown, Rhode 
Island, died in November, 1920 By her will, 
executed January 27, 1912, she devised and be- 
queathed one undivided half part of the residue 
of her estate to the respondent corporation in 
trust with power, in the discretion of the 
trustee, to sell and change the investment of 
said trust estate and with direction to pay the 
net income therefrom to her son, the com- 
plainant, during his life at such times as the 
trustee shall see fit, and if it shall appear to 
the trustee to be necessary, to apply so much 
of the principal of the trust estate as the 
trustee shall deem to be necessary “in addition 
to said income for the comfortable maintenance 
of the said Abert A. Viall, provided that said 
trustee shall, if at any time in the opinion and 
discretion of said trustee it shall be for the 
best interest of said Abert A. Viall, he being 
at such time in the opinion of said trustee 
competen* in all respects to manage and hus- 
band property of his own, convey and pty over 
to the said Abert A. Viall all the then remain- 
ing trust estate free from any trust. Any suc- 
cessor of said trustee shall have the same 
power and discretion as is herein conferred 
upon said trustee.” It is further provided, in 
the event of the death of complainant while 
the trust estate is held by the trustee or any 
successor, the then remainder of the trust 
estate shall be conveyed by the trustee for the 
time being, according to the appointment by 
will, if any, made by said Abert Viall, and if 


estate shall be conveyed to the heirs-at-law of relief claimed. 


said Viall in the same proportion as provided 
for by the laws of Rhode Island for the in- 
heritance of real estate. Complainant avers 
that he is fifty years of age, is married, ind 
has been for many years and now is a resident 
of Milwaukee, Wisconsin; he is the manager 
of the Casualty Insurance Department af the 
Eldred Agency Inc., one of the largest insur- 
ance agencies in Milwaukee, with which he has 
long been associated. He has been selected on 
several occasions by the United States Govern- 
ment and @ivic bodies of Milwaukee to fil! posi- 
tions of honor and trust requiring high execu- 
tive ability and has so conducted himself 
therein as to receive high commendation from 
the United States Government and the civic 
bodies of his own city. He avers that he is 
thrifty, steady, sober, industrious and conser- 
vative in his business investments; that he 
has purchased and is now paying for :. home 
valued at fifteen thousand dollars and owns 





is no‘ laboring under any mental or physical 
disability and it is for his best interests that 
he should now have and control the fund be 
queathed to him by his mother’s will; that he 
has submitted evidence to respondent substan- 
tially as set forth in his bill, in the form of 
affidavits from disinterested, trustworthy and 
prominent residents of Milwaukee, who are 
fully acquainted with his character and busi- 
ness and social standing, showing his com- 
petency to manage and husband his property; 
that upon the evidence submitted the trustee 
ought to have been convinced of his ability to 
prudently manage and husband his property 
and that it is for his best interest so to do; 
that respondent, by its failure and refusal to 
convey the trust estate to complainant, is act- 
ing in an arbitrary manner, contrary to the 
best interest of the complainant and its duty 
under the provisions of said will. The trust 
estate in question consists entirely of persona! 
property to the amount of approximately 
eighteen thousand dollars 

The prayer is that the trust may be declared 
to be terminated and that a conveyance of the 
trust property from the trustee to complainant, 
free from any trust, may be decreed. 

One reason assigned for the demurrer is that 
the bill alleges no facts showing that it is for 
the bes: interest of complainant to have the 
trust fund conveyed to him, and that he is com- 
petent to manage property of his own. 

The bill states sufficiently, and perhaps over- 


. much, the ultimate facts showing the jurisdic- 
no appointment is made, the remaining trust |! 





securities valued at one thousand dollars; he 


tion in equity and the basis of the right to the 
A statement of more evi- 
dentiary facts is neither necessary nor proper. 


It is also claimed that the bill sets out no 
facts of so convincing a nature as to show that 
the trustee is acting in an arbitrary manner or 
that the refusal to convey the trust estate was 
an improper exercise of its discretion. In effect 
this is a demurrer to the substance of the bill 
for want of equity. In Hazard v. Durant, 11 
R. I. 195, affirming Dike v. Greene, 4 R I. 285, 
it was held to be the rule that generally in 
equity pleading the allegations are sufficient, if 
under them proof of facts can be made which 
entitles complainant to relief. In Aldrich v, 
Howard, 7 R. I. 87 it was held that the truth 
of the facts can not be enquired into upon 
demurrer and that the test whether a bill in 
equity is demurrabie for want of equity is 
whether a case may not be made out under 
the bill which will require the court to inter- 
pose for the complainant’s protection. 


The discretion given to the trustee is not 
absolute nor uncontrolled. The purpose of the 

















YWiIM 


141 





Vol. 97 


testatrix was to secure an income for her son 
and also that he should have the trust fund if 
it was for his best interest to have it. The 
trustee, a corporation, can only exercise the 
discretion given, by its officers or other agents, 
for the time being and the trust is to this ex- 
tent impersonal. The fact that the same dis- 
cretion was expressly given to any succeeding 
trustee, however appointed, is an additional 
indication, if any is needed to make it clear, 
that there was no intention to give an uncon- 
trolled discretion to the trustee 

In Angell v. Angell, 28 R. I 592, which was a 
bill in equity for the construction of a trust 
deed and will, certain beneficiaries were found 
to be entitled to the income of a trust fund 
during their lives. There was no provision in 
the deed of trust as to the time of payment of 
such income, but as stated therein “The times, 
amounts and methods of such payments being 
left absolutely in the discretion of the trustee.” 
It was decided that this provision in regard to 
payments was subject to a reasonable inter- 
pretation in view of the facts; that the 
trustee’s discretion, although purporting ‘to be 
absolute, must be reasonably exercised and 
would always be subject to the control of the 
proper court, in case of an unreasonable de- 
tention of income. 

The trustee is first bound to exercise its 
honest and impartial judgment based on such 
investigation and proof of facts as in its judg- 
ment is necessary. It cannot properly unrea- 
sonably refuse to make an investigation or 
make an unreasonable decision. While the 
court will not substitute its judgment for that 
of the trustee, it will whenever the circum- 
stances require, review the exercise of such a 
discretion given to a trustee and decide 
whether it is reasonable or unreasonable, as it 
does in the case of the exercise of discretion by 
an inferior tribunal. In this cause, if com- 
plainant can establish the truth of the facts 
alleged, in the absence of other evidence, we 
now perceive no reason for the refusal of the 
trustee to convey the trust estate. We do not 
mean, however, at this time to express any 
opinion on the merits of the cause, but there 
is a sufficient prima facie showing made to re- 
quire the respondent trustee to make answer to 
the bill. If after full inquiry of the facts, 
objection is taken to the decision of the trustee, 
the proper court will then revrew such de- 
cision 

The appeal is sustained. The decree ap- 
pealed from is reversed and the cause is re- 
manded to the Superior Court for further pro- 
ceedings. 
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ITEMS OF PROFESSIONAL INTEREST 


MAN WHO SEEKS TO SHIRK DUTY AS 
JUROR IS SCORED BY DENVER JURIST 


Any juror who feels that there is any short- 
coming in the administration of justice or in 
‘he laws under which courts are bound to act, 
has the right, and it is his duty, to make these 
defects known to his fellow citizens, and if 
enough of them take the same view that he 
takes, to change the law, in the opinion of 
Judge Charles C. Butler, presiding jurist in the 
District Court, as expressed in an address from 
the bench to jurors serving in the court. 

Judge Butler, in his unexpected address, de- 
clared that ,in one of the divisions of the Dis- 
trict Court one of the jurors being questioned 
with reference to his qualifications to serve as 
a juror, had stated that he did “not believe in 
courts, anyway,” and that he believed that “law 
is administered, but not justice,” saying that 
he had gotten his notions from reading the 
articles and addresses of C. W. Darrow. 


OPPORTUNITY TO OBSERVE 


The judge pointed out that the juror in ques- 
tion will have what he should consider a privi- 
lege. 

“He is going to have the opportunity of ob 
serving for himself how justice is administered 
in the courts,” Judge Butler said. “And after 
this personal experience of his, if he still en- 
tertains the idea that justice is not adminis- 
tered, that the law is wrong, it is up to him to 
perform his duty by informing his fellow citi- 
zens of those things wherein the laws are de- 
fective, in order that they may be corrected.” 

“In the government of this country as dis- 
tinguished from that of most countries of the 
world, the people rule,” said the judge. “They 
adopt their own constitution, and this juror, 
among them, had his representatives adopt the 
constitution in this state. They themselves 
have provided for the courts and the courts 
are entirely within their control. 


JURORS PART OF COURT 


“This country, as distinguished from a great 
many countries, calls upon the citizens them- 
selves, and this juror among them, to be a part 
of the court Now, the jurors are just as much 
a part of the court as the judge is; the duties 
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of the juror are just as great as the duties of | and criticise other people who do things,” he 


the judge. 

“The only difference between them is that 
the judge, by reason of having studied the sub- 
ject for years, is presumed to be more familiar 
with the statutes and the law, and he simply 
aids the jurors by explaining to them what the 
laws of this country are. The laws that are 
made by, you, by your representatives, and he 
simply explains to the jurors in his instructions 
what those laws are; and he superintends the 
trial, sees that the evidence introduced is 
proper, that improper evidence is excluded. 

“Now the juror, as I say, is absolutely su- 
preme within the scope of his own duties and 
within his own sphere. The court has no 
power to interefere with the duties of the jury, 
so that you gentlemen are a part of this court. 
If justice miscarries in a case where there is a 
jury trial, you are the ones who decide whether 
the plaintiff or the defendant should recover 
judgment. The court does not do it. 

“In a criminal case you are the ones to decide 
whether a man is guilty or whether he is not. 
The great importance of the jury in the admin- 
istration of justice in this country is evident,” 
the judge said. 

Judge Butler declared that the juror in ques- 
tion was one who was seeking to shirk the 
duty of serving, and one who renounces the 
great privilege that he possesses of himself 
correcting the evils that he thinks exist by 
himself participating in the highest function 
of an American citizen—insuring justice be- 
tween man and man. 

“He has that privilege conferred upon him,” 
he said, “and yet he considers it worthless; he 
prefers to try to shirk that duty and criticise 
those of you who are willing to perform your 
duty as American citizens and sit upon the 
jury to see that justice is administered. 

“If there are shortcomings—and of course 
there are—I have no doubt but that the gentle- 
man himself would not claim he is perfect, 
and if he is not perfect and if Mr. Darrow him- 
self is not perfect, and I assume probably he 
is not, it cannot be supposed or expected that 
courts of justice in which frail human beings 
sit as jurors and as judges always will be per- 
fect; of course there are shortcomings in all 
human institutions.” 

Judge Butler expressed himself as being of 
the opinion that a person who refuses to per- 
form his duty is not in a very good position 
to criticise those who do come forward like 
men and perform the solemn duty that is im- 
posed upon them by the laws made by the peo- 
ple, by themselves. 

“It igs a very easy matter to remain away 





said. 

“A man whom we all revere—possibly the 
juror may be excepted—a man whom we all 
revere, has said that this is a government of 
the people and by the people, and for the peo- 
ple. If there is anything wrong in the laws, 
if there is anything wrong in the constitution, 
you, gentlemen, the people, have a right to 
remedy it.”—Mountain News. 


INSURANCE POLICIES AND VOLCANIC 
ERUPTIONS 


The present eruption of Etna, which is day 
by day burying the fertile cornlands of Sicily 
under streams of lava, is bound to bring in its 
train a not inconsiderable number of claims 
against insurance companies at home and 
abroad. It will be within the recollection of 
lawyers practicing in the Commercial Court 
that the great San Francisco earthquake of 
1900 and the Jamaica upheaval of 1905 led to 
long continued litigation in the courts of 
America and of the West Indies. The chief 
issue in eaa@h case was the damage caused by 
fires occurring simultaneously with these earth- 
quakes and completing the damage thereby 
done. Of course, all these insurance policies 
excepted damage actually done by earthquakes, 
or a special premium was charged to cover it. 
But not all policies excluded damage done by 
fire “arising out of” or “caused by” earth- 
quakes, although probably at common law the 
exception of the cause would presumably ex- 
clude automatically all damage which was its 
‘natural and probable consequence.” But even 
where an express exception was found to have 
been inserted in the policies, the companies 
were still under the necessity of proving that 
the fire was in fact caused by the earthquake, 
for on them rests the onus of proof, once the 
damage has been traced to the insured peril, 
fire. | Now, when an earthquake occurs at a 
certiin hour, and a few minutes afterwards 
fires everywhere break out on the scene of 
devastation, common sense assumes that most, 
if not all, these conflagrations have been the 
result of the earthquake removing the fire- 
proof hearths which prevent domestic fires 
from spreading; but in any particular case 
there may quite possibly be a special cause. 
Hence in each case it is almost impossible to 
discharge the onus of proof, and arbitrators— 
still more juries—were very difficult to con- 
vince that the fire had resulted from the ex- 
cluded peril. The maxim of evidence, Probata 
non probabilia cogunt judicium, proved an 
effective weapon in the hands of counsel for 
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claimants. Whether experience has found a 
more effective phrasing to protect insurance 
companies, the present eruption will probably 
demonstrate in the course of litigation.—Solici- 
tors’ Journal (Eng.), June 23, 1923. 








BOOK REVIEWS 


CORPUS JURIS, VOL. 33 

Volume 33 of Corpus Juris, recently delivered, 
brings this work down to the end of the sub- 
ject of judgments. This work now consists of 
thirty-four volumes (including Volume 14A), 
of considerably more than 1,000 pages to the 
volume. This indica‘es the collossal character 
of the work. 

The subject of Intoxicating Liquors, now of 
ereat interest to a large number of lawyers, 
takes up several hundred pages of this volume 
The profession is given a work on this live 
topic that is down to the minute. 

This volume also includes International Law, 
interest in which was revived by the World 
War. The author is Charles Sumner Lobin- 
gier, J. D. D. C. L., Ph. D., Judge of the 
United States Court for China, and writer on 
many important subjects. 


McKELVEY ON EVIDENCE 

The West Publishing Company have just 
issued a new (the third) edition of McKelvey 
on Evidence. The author is John J. McKelvey, 
A. M., LL.B., of the New York Bar, also author 
of Common Law Pleading, etc. Neither the 
author nor his book needs any introduction to 
lawyers or to students of the law. 

No substantial change has been made in the 
main scheme of the book. We are informed 
that the need for the new edition was occa- 
sioned more by reason of lapse of time (the 
last edition having been published seventeen 
years ago) than because of any radical change 
in the ideas and principles which are the 
foundation of our system of Evidence. 

The new edition presents the modern law 
of Evidence, treating clearly and directly of 
Judicial Notice, Questions of Law and Fact, 
Burden of Proof, Presumptions, Admissions, 
Confessions, Matters Excluded, Character, 
Opinion Evidence, Hearsay, Witnesses, Exam- 
ination of Witnesses, Writings, Demurrers to 
Evidence, etc. 

This is one of the Hornbook Series, for 
many years familiar to the profession. It con- 
tains six hundred and seven pages, and is 
bound in buckram. 
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MATERIALS AND METHODS OF LEGAL 
RESEARCH 


Professor Frederick C. Hicks, A. M, LL.B., 
Litt. D., Associate Professor of Legal Bibliog- 
raphy and Law Librarian, Columbia University 
Law School, is the author of a valuable work 
on Materials and Methods of Legal Research, 
including the Bibliographical Manual. The 
book is published by the Lawyers Co-operative 
Publishing Company, Rochester. 

This book is a reference manual for practic- 
ing lawyers, an introduction to the study of 
law, a treatise for the use of law school classes 
in legal bibliography, legal research, brief- 
making, elementary law, etc It is a general 
reference work for public libraries as well as 
law libraries, as well as a treatise for use in 
library schools, and by prospective law librar- 
rians. It is divided into three parts, Part 1 
being entitled Law Books and Their Use; 
Part 2, entitled Law Libraries, and Part 3, 
entitled Bibliographical Manual. Its features 
are: 1. Theory and practice of legal research; 
2. History and description of all classes of 
Anglo-American law books; 3. Advice on the 
evolution of law books; 4. Extensive bibliog- 
raphy of books and articles written concerning 
law books; 5. Lists—Tools of the law, includ- 
ing a comprehensive list of legal abbreviations, 
lists of English, Irish, Scotch, Canadian and 
American Law Reports, and lists of encyclo- 
pedias, dictionaries, digests and legal periodi- 
cals. 

It is unnecessary to say to the profession 
that Professor Hicks is eminently qualified to 
prepare such a work as this. His labors have 
been comprehensive and painstaking, and are 
of the very highest class 


THROCKMORTON’S CASES ON EVIDENCE 


This is a companion book to McKelvey on 
Evidence. It is, of course, published by the 
same publisher, West Publishing Company. 
This is the second edition, and is revised by 
Mr. McKelvey. The purpose of the publishers 
is to supply a set of illustrative Casebooks to 
accompany the various volumes of the Horn- 
book Series, to be used in connection with the 
Hornbooks for instruction in the classroom. The 
object of these casebooks is to illustrate the 
principles of law as set forth and discussed 
in the Hornbooks. This book has five hundred 
and fifty-eight pages, and is bound in buckram. 








CENTRAL LAW JOURNAL 


No. 8 








DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts 





Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Ce., St. Paul, Minn. 
















































































Alabama 5 
California ........ 23 
Connecticut 2, 3, 38, 41 
Georgia 40 
Indiana 50 
lowa én 13 
Kansas 11 
Louisiana 29, 33, 37, 43 
Maine 28 
ENED cisnssccessccccesccosenstncsenes 32 
M h 5 4, 44 
SII . sitkinsssnseskitasecnincsetsinesianniieseaninsapaseseeeaeth 14, 27, 48, 49 
Minnesota “ 6, 24 
BIBS EIT crcccccscescccccenccsedilccces 31, 35 
New Jersey 12 
New York ... 19, 22, 46 
Ohio 18, 
ea 47, 51 
see Se 

Rhode Island. ................... 7 
South Carolina ..........ccceccccceseesseees 30 
Texas ........... 25 
U.S.C. CLA 8, 10, 15, 20 
3 & & Saaeeen 9 
Utah .... 1, 52 
Washington...... 17, 21, 26, 34, 36 
West Virginia 16, 42 





1. Animais—As Property.—A dog is “property” 
within the meaning of that term as used in actions 
for negligently killing.—Pardee v. Royal Baking 
Co., Utah, 221 Pac. 847. 


2. Automobiles—Agency.—Where one of the pur- 
poses of owner in buying and keeping an automo- 
bile was to give pleasure to the members of his 
family by permitting them to use the car for their 
own pleasure, and where he authorized the mem- 
bers of his family to use the car for such pur- 
pose, he was liable for the negligence of a member 
of the family so using the car. since by authoriz. 
ing the members of his family to use the car for 
such purpose he constitutes them his agents en- 
gaged in the prosecution of his affairs.—Stickney 
v. Epstein, Conn., 123 Atl. 1 


3.——Ownership.—In view of Motor Vehicle Act, 
§ lla, providing that, on transfer of ownership of 
a motor vehicle, its registration shall expire. one 
exchanging property for another’s interest in an 
automobile registered in both their names becomes 
the “sole owner,” and cannot recover for injuries 
received thereafter while operating it on a public 
highway without having re-registered it in his 
mame as “owner,’’ as required by section 61, 
though there is no causal connection between such 
failure and the injury; the word ‘‘owner’’ includ- 
ing both the legal and equitable ‘‘owner,”’ and any 
one having an interest in the automobile under a 
special title—Kaufman v. Hegeman Transfer & 
Lighterage Terminal, Conn., 123 Atl. 16. 


4. Passing Street Car.—Passenger. alighting 
from streét*car, had the right to assume that no 
automobile would pass the door within 8 feet of the 
side of the car, under St. 1909, c. 534, § 14, and 
- < Am 90, § 14.—Ames v. Madonna, Mass., 141 


5.——Repair Man.—A mechanic holding posses- 
sion of an automobile for the purpose of repairing 
it in his own way by the job, and free from direc- 





tion or control of the owner as to details or man- | 
ner, was an “independent contractor,’”’ though he | 


charged by the hour, and the owner was not liable 
for injuries by the mechanic’s operation of the car. 
—Freeman v. Southern Life & Health Ins. Co., 
Ala., 98 So. 461. 


6.——Storage.—“‘Night man” at garage held not 
to have implied or apparent authority to bind his 
employer by contract for protracted storage of a 
motor truck.—Northern Battery Service Co. v. 
Tschida, Minn., 196 N. W. 482. 





7. Ballment—Liens.—In the absence of consent, 
express or implied, a mortgagor or conditional 
vendee in possession is not impliedly authorized to 
subject the property to a lien for repairs superior 
to the mortgagee or vendor’s rights.—Arnold v. 
Chandler Motors, R. I, 123 Atl. 85. 


8. Bankruptcy—Claims.—Equitable liens, created 
by delivery by bankrupt, a cotton factor, more 
than four months prior to the bankruptcy, to secure 
loans, of warehouse receipts for cotton of cus- 
tomers, on which it had a claim for charges and 
advances, held good as against its trustee, though 
vested by Bankruptcy Act, § 47a(2), as amended 
(Comp. St. § 9631 [a (2)]), with the rights of an 
execution creditor.—Hopkins v. National Shawmut 
Bank, U. S. C. C. A., 293 Fed. 884. 


9.—Signature to Petition—Under a rule of 
court providing that, if no officer of a corporation 
authorized to sign an involuntary petition is with- 
in the district, it may be signed by any officer or 
agent having knowledge of the facts and duly 
authorized by the corporation, a power of attor- 
ney to an agent, signed by officers of the corpora- 
tion, who state on oath that they were authorized 
to give it by the board of directors. held sufficient; 
but one signed by the treasurer of a corporation, 
without any statement of his authority, held not 
sufficient.—In re Seifred, U. S. D. C., 293 Fed. 936. 


10.—Stock Subscribers.—The right of action, if 
any, against the stockholders of a bankrupt Dela- 
ware corporation for alleged unpaid subscriptions, 
is in the trustee.—Johnson v. Louisville Trust Co., 
U. S. C. C. A., 298 Fed. 857. 


pe Banks and Banking—Guaranty Act.—A 
transaction by which certificates of deposit were 
issued by a bank based upon notes executed by an 
insolvent person, which purported to be secured by 
a deed on land, which were made in settlement of 
an indebtedness of the maker of the note to cer- 
tain creditors in whose names the certificates were 
issued, and where these creditors deposited no 
money in the bank, and it is shown that there 
was a lack of good faith in the maker of the notes 
and the cashier of the bank in placing and accept- 
ing the notes of the maker in the bank as money 
and as a basis for the certificates of deposit, such 
notes and trust deed cannot be regarded as a 
denosit of money within the meaning of the Guar- 
anty Act nor can the certificates issued be treated 
as valid liabilities against the guaranty fund.— 
First Nat. Bank v. Peterson, Kan., 216 Pac. 1093. 


12.——-Sale of Real Estate.—Under a contract for 
the sale of realty of a bank by the superintendent 
of banks, where title was in fact in a separate cor- 
poration in which the bank owned stock, and 
where failure to secure approval of the court as 
required by the contract and the letting of a long- 
time lease materially hampered the purchaser's 
efforts to secure financial aid, held that, upon fail- 
ure to consummate the contract, the purchaser 
was entitled to a reconveyance of other land con- 
veyed as earnest money, and an express willing- 
ness of the purchaser's agent to accept a deed 
tendered was not sufficient to establish a waiver 
of the covenants of the contract.—Realty Improve- 
ment Co. v. Montgomery, N. J., 123 Atl. 94. 


13. Bills and Notes—Indorsements.—Negotiable 
Instruments Law (Code Supp. 1913, § 3060a68), pro- 
viding that indorsers are liable in the order of 
their signatures, is inapplicable to signatures on a 
joint and several obligation; the statute contem- 
plating successive negotiations of the instrument 
and successive indorsements.—Kessel v. Murray, 
Iowa, 196 N. W. 591. 


14. Carriers—Motor Bus.—The Public Utilities 
Commission, in passing on application for permit to 
engage in the business of transporting passengers 
in motor vehicles between certain points under 
Pub. Acts 1923, No. 209, § 1, providing for the is- 
suance of such permit in accordance with public 
convenience and necessity, cannot consider other 
transportation facilities, such as railroads, in pass- 
ing on question of convenience and necessity, but 
must limit inquiry to the motor vehicle business. 
—Rapid Ry. Co. v. Michigan Public Utilities Com- 
mission, Mich., 196 N. W. 518. 


15. Commerce—Interstate.—Even though cars 
containing an interstate shipment are no longer 
engaged in interstate commerce after they have 
reached théir destination and are awaiting unload- 
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ing, or further local movement, plaintiff, who was 
injured while removing a spike from a switch pre- 
liminary to the switching of a draft of 14 cars 
of coal, was engaged in ‘interstate commerce,” 
where one car of the 14 had not yet reached its 
destination.—Lehigh Valley R. Co. v. Doktor, U. 
Ss. Cc. C. A., 290 Fed. 760. 


16. Taxes.—Oil purchased at producers’ stock 
tanks in this state by a pipe line company, and in 
transit through its pipe line system to purchasers 
in another state, is in ‘interstate commerce’ and 
therefore not legally subject to personal property 
tax in this state-—West Virginia Pipe Line Co. v. 
State, W. Va., 120 S. E. 759. 


17. Constitutional Law—Bank Deposits.—If Laws 
1921, c. 97, amending Laws 1917, c. 81, providing 
for the voluntary guaranty of deposits in member 
banks, is to be construed as compulsory and as 
applying only to member banks as distinguished 
from those eligible to become such, it is not based 
upon a reasonable classification.—Snokane & East- 
ern Trust Co. v. Hart, Wash., 221 Pac. 615. 


18.—Delegated Power.—A city ordinance makes 
it unlawful for any driver or operator of any 
vehicle to permit his or her vehicle to stand in 
front of a certain railroad nassenger station therein 
named, between points designated, ‘‘unless the 
permission to stand has been granted by the per- 
son having the supervision over said passenger 
stotion.”” Held such ordinance is invalid because 
of its attempted delegation of legislative power, 
and for the reason that it is violative of the equal 
protection of the law guaranties of the state and 
federal Constitutions.—City of Cincinnati v. Cook, 
Ohio, 140 N. E. 655. 


19.——License.—An ordinance prohibiting issuing 
of licenses to aliens to retail soft drinks held 
valid, beng a reasonable exercise of the police 
power, and not in contravention of the Fourteenth 
Amendment to the federal Constitution.—Miller v. 
City of Niagara Falls, N. Y., 202 N. Y. S., 549. 


20. Corporations—No Par Value Stocks.—Where 
promoters and incorporators of a manufacturing 
experiment formed a corporation, issuing both pre- 
ferred stock and stock of no par value, and divided 
the stock of no par value among themselves, with- 
out fixing its value, held that the consideration 
contemplated by the corporation and its promoters 
had been paid, and the no par value stock had 
no tangible value; hence holders thereof are not 
liable, under General Corporation Law Del. § 20, 
to trustee in bankruptcy as for unpaid stock.— 
Johnson v. Louisville Trust Co., U. S. C. C. A., 293 
Fed. 857. 


21.—Priorities.—Where corporation’s note was 
executed to bank for an officer’s credit, and officer 
gave note to corporation as security therefor, in 
suit on the latter note by corporation’s receiver, 
transaction as between corporation and officer held 
to be one in which officer was primarily liable to 
bank, and there could be no recovery until cor- 
poration had been required to pay its note to bank 
in whole or part.—Kearney v. Earles, Wash., 221 
Pac. 612. 


22. Eminent Domain—Leased Premises.—A pri- 
vate corporation purchasing leased premises is not 
a delegate of the state with power to condemn 
when unable to agree with the tenant as to con- 
struction of the terms of the lease with respect 
to notice of termination.—Golde Clothes Shop v. 
Loew's Buffalo Theatres, N. Y., 141 N. E. 917. 


23. False Pretenses—Checks on _ Insufficient 
Funds.—Pen. Code, § 476a, making it unlawful, 
without <cufficient funds in bank to meet them, to 
draw -checks with intent to defraud does not pur- 
port to punish the intention to defraud independ- 
ent of actual fraud or attempt to defraud, and 
hence one imprisoned on information thereunder is 
not deprived of liberty. in violation of state and 
federal Constitutions.—Ex parte Shackleford, Calif., 
220 Pac. 430. 


24. Insurance—Automobile Theft.—A recovery 
under an automobile theft insurance policy for its 
face value held not excessive, in view of evidence 
that when the insurer wrote the insurance it had 
information as to the model of the automobile, fac- 
tory price, and the price paid by insured, on the 
basis of which insurer. accepted premiums.— 
Dufresne v. Marine Ins. Co., Minn., 196 N. W. 560. 








25. Joint-Stock Companies and Business Trusts 
—Stockholders’ Liability —Under Rev. St. tit. 102, 
ce. 2 (articles 6149-6154), relating to unincorporated 
joint-stock companies or associations, members of 
association held personally liable for debts con- 


. tracted in the conduct of its business, notwith- 


standing an attempted declaration of trust and 
exemption from liability on its articles, unknown 
to the creditor.—J. P. Webster & Sons v. Utopia 
Confectionery, Tex., 254 S. W. 123. 


26. Licenses—Articles Licensed.—In an _ ordi- 
nance requiring a license to sell a certain class of 
articles of common household use, there must be 
no unjust distinction between the articles for the 
sale of which the license is required and those 
articles for the sale of which it is not, and in de- 
termining whether there is such distinction an 
exacting inquiry will not be entered into.—Town 
of Sumner v. Ward, Wash., 217 Pac. 502. 


27. Blue Sky Laws.—One who purchased stock 
for the purpose of reselling it could not claim ex- 
emntion from the Blue Sky Law on the theory 
that. as owner of the stock, he had a right to sell 
it.—People v. Weese, Mich., 196 N. W. 516. 


28.—Gasoline.—An excise tax of a reasonable 
charge per gallon on gasoline and other internal 
combustion engine fuel sold within.the state would 
not be void since in such case the subject of 
taxation would be the business of dealing in the 
commodity and not the value thereof.—In re 
Opinion of the Justices, Me., 121 Atl. 902. 


29.——Gasoline.—Act No. 81 of 1921, imposing 
tax on sales of gasoline to be paid by dealers, is 
a license law and invalid under Const. 1921, art. 
10, § 21, which, in providing for levy of tax on 
gasoline, contemplated that burden of tax should 
be placed on ultimate consumer, and which operated 
as restriction on power of Legislature to impose 
— Fad tax.—State v. Liberty Oil Co., La., 97 
0. le 


30.——Unreasonable.—An ordinance of the city 
of Sumter, providing that, if the gross annual in- 
come from the business of auctioning horses and 
mules does not exceed $2,000, the license tax shall 
be $300 a day, and $300 plus 2% per cent of the 
excess if the gross annual income exceeds that 
amount, held void under Const. art. 8, § 6, and 
Civ. Code 1922, § 4545, as it fixes an unreasonable 
sum for the license and does not graduate the 
license fairly according to gross income nor ac- 
cording to capital invested.—Ex parte Bates, S. 
Car., 120 S. E. 717. 


31. Life Estates—Personal Property.—Estates 
for life and in expectancy can be created in per- 
sonal as well as in real property, and future in- 
terests or quasi remainders, operating in analogy 
to executory devises, may be created in money or 
personalty by either deed or will without the in- 
tervention of a _ trustee.—Landers Inv. Co. v. 
Brown, Mo., 254 S. W. 14. 


32. Livery Stable and Garage Keepers—Liens.— 
The existence of a valid common-law lien for the 
value of labor and material used in the repair of 
an automobile cannot be denied by the person at 
whose instance the service was rendered, or on 
behalf of any interest for which he was then 
authorized to act.—Meyers v. Neeley & Ensor Auto 
Co., Md., 121 Atl. 916. 


33. Lotteries—Flash Light Game.—Though num- 
ber on which light is flashed in a so-called flash- 
light game depends somewhat on proficiency of 
player operating electrical device, where others 
than the operator are permitted to play by bet- 
ting on the number which will be flashed, the game 
constitutes a “‘lottery.’-—State v. Lasselle, La., 97 
So. 389. 


34. Municipal Corporations—Holding Onto Truck. 
—A thirteen-year-old boy riding a bicycle, who 
was injured by a motor truck going at an ordinary 
speed while he was riding and holding onto the 
side of the truck, contrary to city ordinance, held 
negligent, and recovery was precluded.—Shutz v. 
Edgerton, Wash., 217 Pac. 707. 


35.——Percentage Contracts.—Under city’s con- 
tract employing engineers to plan a sewer system, 
their compensation, a percentage of the cost of 
the work, to be payable “upon presentation of the 
final detail plans and specifications for such por- 
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tion of the work which the city council shall deem 
advisable to construct,’ where preliminary plan 
and report were approved by the council, and the 
engineers were directed to prepare complete plans, 
etc., which they did, they were entitled to the 
agreed compensation; such action showing that the 
council ‘deemed advisable’’ the construction em- 
braced in the plans ordered and presented, although 
the city decided later not to build any of the sewers. 
—Benham v. City of Marceline, Mo., 251 S. W. 748. 


36.——Streets.—A city cannot delegate by con- 
tract, reservation, or otherwise its contro] over a 
street to the extent of relieving itself of liability 
for injuries from defects or obstructions therein. 
—Neagle v. City of Tacoma, Wash., 221 Pac. 588. 


37.—Zoning Ordinance.—Ordinance of New Or- 
leans Commission Council prohibiting establish- 
ment and operation of ice factories in particular 
locality is not ultra vires, as under Act No. 159 
of 1912, § 1, subds. (d), (e), Act No. 27 of 1918, 
and Const. 1921, art. 14, § 29, that city possesses 
all the police power which it is possible to dele- 
gate to any municipality, and has not only gen- 
eral, but specific, authority to prohibit establish- 
ment of businesses in specified areas.—State v. 
City of New Orleans, La., 97 So. 446. 


38. Negligence—Trespasser.—Negligent driving 
of an automobile, however gross, does not entitle 
a trespasser thereon without the driver’s knowl- 
edge to recover for injuries, the duty to refrain 
from wantonly or willfully injuring him implying 
knowledge of his presence in a place of possible 
danger.—Salemme v. Mulloy, Conn., 121 Atl. 870. 


39. Railroads—Speed Ordinance.—An ordinance 
regulating the speed of trains through a munici- 
pality, enacted pursuant to section 3781, General 
Code, is not rendered invalid for the reason that 
the penalty for a violation of the same is denomi- 
‘nated a fine, so long as no imprisonment or crim- 
inal process is sought to be enforced thereunder, 
but such “‘fine’’ may be collected as a penalty by 
civil action.—Toledo, C. & O. R. R. Co. v. Miller, 
Ohio, 140 N. E. 617. 


40.—Spur Tracks.—Where contracts covering 
Plaintiff's use of railway spur tracks required 
plaintiff to indemnify and hold the railway com- 
pany harmless from loss or liability, such agree- 
ment to indemnify was not affected by extensions 
and changes of location made by mutual consent 
and under express verbal agreements.—Davis v. A. 
F. Gossett & Sons, Ga., 118 S. E. 773. 


41. Sales—Warranties.—Sales Act, § 16 (Gen. St. 
1918, § 4682), relating to implied warranty in sales 
by sample, is applicable alike to a contract of 
sale by sample whether it contemplates delivery in 
installments or at one time.—L. A. Lockwood, Jr., 
Inc. v. E. Gross & Co., Conn., 122 Atl. 59. 


42. Wills—Widow’s Election.—Where the wife of 
a testator is devised a life estate in real property 
and is named in the will as execytor thereof, and 
qualifies as such, and accepts benefits under the 
will by contracting with the remainderman to 
lease the land devised to a third party for the 
purpose of providing maintenance and support for 
herself, she is thereby estopped to renounce the 
will and elect to take her dower rights in the 
estate of her deceased husband.—Adams vy. Adams. 
W. Va., 120 S. "BE. 570. 


43. Workmen’s Compensation Act—Deductions.— 
Workmen's Compensation Act. § 8, par. 6, provid- 
ing for deduction from compensation of voluntary 
payments made by employer or insurer, covers only 
advances made to injured party or his depend- 
ents and not advances to third persons for medical, 
surgical and hospital services.—Delaney v. Ferd. 
Brenner Lumber Co., La., 97 So. 349. 


44..—-Double Compensation.—In proceeding to 
obtain compensation, a finding that foreman’s act 
in requiring employee to clean waste from moving 
machinery was serious and willful ‘misconduct en- 
titling employee to double compensation under G. 
L. c. 152, § 28, held warranted by the evidence.— 
Randolph's Case, Mass., 141 N. E. 865. 


45.——-Employer.—One_ contracting to paint a 
porch and pergola for $7.50 a day, subject to the 
direction and control of his employer, held a 
“workman” as defined by the Workmen’s Com- 
pensation Law (Or. L. § 6619), and not an “‘inde- 
pendent contractor,’’ meaning one who, exercising 








an independent employment, contracts to do a piece 
of work according to his own methods and without 
being subject to control except as to results.— 
Streby v. State Industrial Accident Commission, 
Ore., 215 Pac. 586. 


46.——Employer.—A partner, though he received 
a salary in addition to his share of the profits, 
was an employer and not an “employee,” entitled 
to compensation. under the Workmen’s Compensa- 
tion Law, where the insurer did not insure the 
employers as permitted by section 54, subd. 6, as 
section 3, subds. 3, 4, recognize no dual relation- 
ship.—Le Clear v. Smith, N. Y., 202 N. Y. S. 514. 


47.——Employer’s Report.—The employer’s report 
of injury made to the Industrial Commission, 
which contains a statement of fact against the in- 
terest of the employer, may be considered in evi- 
dence as an admission, and where such an admis- 
sion is made and it is admitted that the claimant 
was employed by the respondent at the time of the 
injury, but upon the trial of the case the respond- 
ent testified that his report was made under a 
misapprehension of the facts and that the claim- 
ant was employed by an independent contractor, 
it becomes a question of fact to be determined by 
the Industrial Commission, and it is for it to give 
to the admission and testimony at the hearing the 
weight which such deserves.—Little Fay Oil Co. v. 
Stanley, Okla., 217 Pac. 377. 


48.— Incidental to Employment.—Where a fire- 
man, employed by a city in connection with its 
electric light plant, went to the plant early in the 
morning in the course of his duty, and on opening 
the door leading to the plant was stricken down 
by an unobserved assailant, he was entitled to an 
award of compensation under the Workmen’s Com- 
pensatoin Act; there being no evidence that the 
assailant had any personal animosity against 
claimant, and the evidence tending to show that 
he was a mere trespasser.—Young v. Brown City, 
Mich., 193 N. W. 811. 


49.—Incidental to Employment.—Where a sweep- 
er, in factory making radio outfits, was fatally in- 
jured when taking hold of wheelbarrow handles, 
after other employees had connected them with 
live electric wires as a joke, and such practical 
joke was known to employer, it was a danger in- 
cident to employment, and there was such causal 
connection between conditions under which dece- 
dent worked and injury received as justified find- 
ing that it arose “out of employment,’”’ within 
Workmen's Compensation Act.—Glenn v. Reynolds 
Spring Co., Mich., 196 N. W. 617. 


50.—Loss of An Eye.—The loss of an eye which 
leaves the employee totally blind, due to the loss 
of the other eye in a different employment, is not 
compensable under Workmen’s Compensation Act 
(Laws 1915, p. 401, and Laws 1919, p. 162), § 31, 
subd. d, as an injury “resulting in permanent total 
disability,’’ but falls under section 33, providing 
that, where an employee has previously received 
permanent injury in another employment, the sub- 
sequent injury shall be compensated for “in the 
same amount as if the previous injury had not 
occurred’; other subdivisions of sections 31 and 
35 being inapplicable—Calumet Foundry & Ma- 
chine Co. v. Mroz, Ind., 141 N. E. 883. 


51. Loss of Hearing.—Under section 7290, 
Comp. St. 1921, providing for compensation for 
loss of hearing in an amount to be determined by 
the Industrial Commission, but not in excess of 
$3,000, and where the commission found as a fact 
that the claimant, as a result of an accident, suf- 
fered less of hearing in his left ear, such finding 
entitled the claimant to the compensation provided 
for in the act, and the action of the commission 
in awarding the claimant compensation in the sum 
of $1,500 is affirmed.—Jefferson Gasoline Co. v. 
Walsh, Okla., 217 Pac. 380. 


52. Sheriff’s Assistant.—The employment by 
the sheriff of a county of a person to assist in the 
capture of an escaped prisoner, where such as- 
sistant was killed in his effort to capture the 
prisoner after having been engaged in pursuit for 
four days, held not causal within provision of the 
Workmen’s Compensation Act, making act inap- 
plicable to “‘casual’’ employment, the employment 
having been in the usual course of the business 
of the county.—Millard County v. Industrial Com- 
mission, Utah, 217 Pac. 974. 
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